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Executive Summary

During the development of the Memorandum of Understanding (MOU), a major
paradigm-shift emerged regarding the approach for addressing the Florida phosphate
mining sites in CERCLIS. This new approach could result in the “transfer” of
responsibility for the entire scope of the phosphate mining 8ites to the State of Florida,
rather than just the TENORM-related issues. :

to other radiological issues in Florida. This approach was to be memeorialized in a MOU
and signed by EPA and the State of Florida.

) ‘ ihe,MOU, significant revisions were made to the
MOU by the Region 4, Regional Cou nd the Headquarters Office of General

Counsel which greatly simplified the

sites in CERCLIS and the other phosph
responsible, TENORM issues at all of the phig ing sﬂes_v&:_lg__tze addressed
by the State.

radiological) ©
in Florida?

The “transfer” of the ent s to the State was formerly considered in the mid-2000’s,
but rejected because of concern by the State that it could be required to conduct
responses using CERCLA-based criteria. Furthermore, the Region was advised at that
time by OSRTI, that a “transfer” of this nature could only be documented in CERCLIS as

n “other cleanup activity” code. The completion of the OCA-led cleanup would have to
be based on a determination by EPA that the cleanup had been completed consistent
with CERCLA criteria.
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Recent discussions with OSRTI, however, revealed an alternative approach to
 documenting a final determination in CERCLIS for the phosphate mining sites.

Because the State of Florida would take responsibility for addressing the entire scope of
the phosphate mining sites, and the agreement memorialized in an MOU between EPA
and the State of Florida, there would be no need for further Federal interest in the sites
under the Superfund program. A determination of “no further Federal interest” is the
fundamental basis for “archiving” a site in CERCLIS. An “archived” status would
represent a final decision in CERCLIS. ThIS would reduce the number of active
phosphate mining sites in CERCLIS to two."

' Currently 28 phosphate mining related sites in Florida are listed in CERCLIS. (Dueto a formatt'ing error in the
spreadsheet used to list the CERCLIS sites, the total was reported at 29. The correct number is 28).- There are 19
active sites. Nine had formerly been listed-as “archived” or “NFRAP” (but had been planned to be reassessed tor
radiological contaminants). Among the 19 active sites, there are two sites (Sydney Mine and Coronet Industries)
that are actively being managed by EPA under CERCLA. Both of these sites would likely continue to be managed
by EPA. The third site, Mulberry Phosphates, was a removal action and would not likely involve any remedial
work. The total number of sites currently that have been considered by Region 4 pursuant to the Florida Phosphate
Project, could therefore, be reduced from 28 to two.
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Background

In January 2012, a White Paper was issued titled “Solving the TENORM and Florida
Phosphate Dllemma2 ” The purpose of the paper was to propose a pathway for
addressmg the 28 phosphate mining related sites in Florida, currently listed in

~ CERCLIS, in a manner mutually acceptable to EPA and the State of Florida. This

concept was presented at a meeting on January 26, 2012, among EPA, the Florida
Department of Health (FDOH), the Florida Department o vironmental Protection
(FDEP), and the Agency for Toxic Substances and Di Registry (ATSDR).

The premise of the concept was that because the" Sta e of:
designed to protect human health with regard to exposure levated levels of
radiation, use of CERCLA authority by EPA was not needed tofaddresses the TENORM
issues associated with the phosphate mining sites. TENORM issues at phosphate
mining sites would be addressed by FDOH through its radiation proteetlon program and
EPA would address any non-radiation related issues at the remainingt E CLIS sites.

lorida maintains regulations

A draft Memorandum of Understanding}(MOU) was prepared in March 2012 to
memorialize the agreement betweer?*EPA ‘and the State of Florida. Because of the
different approaches to radiation protectlon ué\édeby EPA the State, the MOU was
drafted in a way so that it was clear thatthe Statexof@Florlda would be responsible for
determining the criteria and actions needéd to&gn/sure an&\ppropnate level of protection
from TENORM exposure from phosphatewm" ng sites.“ERA would no longer
investigate radiation related issues at phosphate mining sites in Florida, and would

record final deC|S|ons (i. e., no further remedi; |:action planned (NFRAP)) in CERCLIS

-of RegloﬁahCounsel and: th'_w Headquarters Office of General Counsel, the radlologlcal

2 jological distinction was less apparent. The last version of the MOU?
establlshes a agreement betv\\‘/een EPA and the State of Florida, based on a need for
| CERCLIS and the other phosphate mining S|tes being

with other phosphate m‘ i gasnes in the State of Florida, and because the State
maintains a regulatory program that can address TENORM issues at phosphate mining
sites, the State of Florida will address TENORM related issues at the phosphate mining
sites in Florida.

? Solving the TENORM and Florida Phosphate Dilemma — A White Paper. Prepared by Brad Jackson, EPA R4
Supertund Division, January 2012. (The paper was subsequently revised in March 2012).

* As of the preparation of this Addendum, the last draft of the MOU was based on comuments prov1ded by Leif
Palmer, ORC, to Carol Monell, via email dated June 15, 2012.
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The need for “consistency” among programs is a valid concept and was previously
explored with the State of Florida in the mid-2000’s. The Superfund Division Director
discussed with the FDEP Director of the Division of Waste Management the possibility
of “transferring” all of the phosphate mining related sites back to FDEP to address
along with their other sites. The FDEP Director, however, was concerned with the
possibility of putting the Department in a position whereby it would be required to
 address the phosphate sites using CERCLA criteria.

At the time the possible transfer was discussed, the onIyﬁhechamsm identified through
discussions with the Office of Superfund Remediation:a {’Technology Innovation
(OSRTI) was to code the sites in CERCLIS as “Oth nup Activity” (OCA). This
would effectively transfer the phosphate sites to theLState L response. However, the -~
OCA accomplishment definition in the Superfund Program Implementatron Manual
(SPIM) is the notification of EPA that the cleanup has been condUCted in accordance
with all appropriate standards or is referred back to EPA for response Once a cleanup
has been completed under OCA, it is eligible for designation in CERCM\S\ as NFRAP.

.....

wanted to avoid. Dlscus3|ons with @SRTI | program staff confirmed that the concept of
another authority conducting a clean\up would need to achieve the same level of
protectiveness as would a CERCLA response \Also confirmed was that EPA would use
‘CERCLA based criteria to evaluate the. agequac'“ ’Ofﬁqn OCA-based cleanup. |t was,
therefore; concluded in the mid-2000's thake State led ‘response of the CERCLIS sites
would not address the issue of different crit a‘-b/etween%EPA and the State with respect
to TENORM.

It was not-until the: development of the White Pa'er in January 2012 that the possibility
--of a-State-led" respon_;_ \t\o the TENORM issues at the phosphate mining sites in Florida--
was re-examined. . THe'goal of the White Papér was to develop an approach that

the TENORM issues, while not putting the State in a

allowed thXState to addre S,
position wher ,it was not obligated to addréss TENORM using CERCLA-based criteria,
or where EPA would need to evaluate the State s actions using CERCLA-based criteria
to reach a final demsron '

The approach developqd g White Paper was twofold. It acknowledged the need for
a response that was not’ onlfprotective of public health, but also maintained a proper
balance of cost and socio-economic considerations. |t also noted that while EPA has
the authority to respond to TENORM under CERCLA, the Agency was not obligated to
undertake a CERCLA-based response. The paper further noted that the State of
Florida has promulgated regulations designed to protect the public from exposure to

* The term “transferring” has no regulatory implication. It simply means the State would address the sites. The
appropriate mechanism for the transfer is the subject of this paper, and is discussed further herem
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elevated levels of radiation, and therefore, could address potential exposures to
TENORM along with the other radiation related matters it regulates.

This approach would have the éﬁect of “'transferring” the responsibility of TENORM

related issues at phosphate mining sites in Florida to the State. EPA wouldthen beina-

position to then focus on any remaining non-TENORM related issues at the phosphate
mining sites in CERCLIS. EPA would evaluate and document the need for further
action, or no further action, base only on non-TENORM related contaminants. This
approach was discussed and supported at the January 26, 2012, meeting and later
formed the basis of the initial draft of the MOU.

As previously noted, however revisions of the MOU by the Regional Counsel and OGC

y:sit€s in Florida out of a need for
‘%Vhosphate mining sites. The following is a
based” approach could be incorporated in
he sﬂes-’-*-hot just TENORM-related

TENORM issues at the 28 phosphate m|n|n
“consistency” with the way it addresses ot
" review and discussion of how a “consistenc
to the MOU and applied to the entire scope
issues.




Discussion

First and foremost, it is critical that the State of Florida not be put in a position where it
is obligated to address TENORM related issues at phosphate mining sites using '
CERCLA-based criteria. It is also critical that EPA be able to advance the progress of
the 28 phosphate mining related sites such that a final decision can be reached in

- CERCLIS. While the need for “consistency” is straightforward and easily understood, it
is potentially problematic because it could create issues in achieving the above-stated
goals of the MOU. : : o >

- :—/.

The first issue is that if there is a need for* conS|stenc hy limit the consistency
aspect to just TENORM? Would not the need for conS|stency apply to the entire
phosphate mining site? If so, the entire phosphate mining site: would be addressed by
the State of Florida pursuant to the State’s regulations. The response at these sites
would be con3|stent with the manner that the State addresses otherxphosphate mining
phosphate mining S|tes to the State would be a good idea, and was prew%gsly
discussed between EPA and FDE:%the potential issue is how the final disposition of
these sites would be documented;in -'-'ERCLIS .

Discussion of Consistency

With respect to the matter of “conSIstency," ther amuttnple factors that would support a
transfer of responsibility for the majority® of the phosphate mining related sites to the
State of Florida: :

-« The State ‘: Fler\lga has many more phosp@_te mining related responsibilities than

SRR EPA Phosphate mining in Florida‘is' much breader in'scope than just the 28 -:-
ph@*:_phate mining’ SIfes listed in CERCLIS. The phosphate deposit in west central
Floridais apprOX|materx2500 square miles (mi® )i |n size. About 900 mi® has been
mlned“‘totm hich the CER LIS sites include 337 mi? or 37%. The majority of the
phosphate mined land i |s currently under the supervision of the State of Florida. A
little over onéZthird of the@phosphate deposnt has been mined, and mining continues
at a rate of about!8000 acres (= 8mi?) per year. The size of the State of Florida’s
area of responsibility W|Il :only continue to increase each year relative to the scope
of the phosphate mining sites in CERCLIS.

+ Phosphate mining in Florida involves multiple resources within the State. The State
has implemented regulations to protect human health and the environment
associated with phosphate mining activities. These regulations pertain to
environmental resource protection; mandatory phosphate mine reclamation; non-
mandatory mine reclamation; phosphogypsum management; dam safety; and mine

* See footnote 1.



| safety.” Also promulgated are radiation protéction programs designed to protect the

public from exposure to elevated levels of radiation. Risk-based corrective action
regulations can also be applied to address non-TENORM contaminants.®

It is unlikely that EPA consulted the State of Florida in determining whether a large
group of phosphate mining sites should be addressed under CERCLA. If the State
had been consulted, it is questionable whether the State would have concurred with
addressing some of the phosphate mines under CERCLA. The following are some

. key factors:

1.

Twenty-four of the Florida phosphate minings8ites have discovery dates prior
to the enactment of CERCLA on Decemberi1:31980 (six from October 1979
15 from November 1979; one from March; 1980xand two from August 1980).
These sites were “discovered” before the enactment®of CERCLA and were not
“discovered” and entered into CERCLIS using discovery.process described in
the SPIM. The current discovery process defined in theg{%ﬁPIM contemplates a
site being “discovered” and included in CERCLS based o‘n’%:‘{citizen petition,”
“referral from removal or RCRA,” or “referral from states.” % _
Research suggests thatfhany of these sites were identified as ‘a:result of a

national survey in the Ié’féf;{:é;%@;,s\spon"sored by Congressman Robert

Eckhardt. - The United St”a'f\e_s\‘éb"ggﬁg\ss, Committee on Interstate and Foreign
Commerce, Subcommittee"'ijjn\Ov‘é"‘st_igr;_)%?nd Investigation, issued a report in

October 1979, titled Waste D(*.sgosa/ S/t _:S_.ur\\iey Report (commonly referred to
as the “Eckhart Report”). This‘:'r'._é%r,t_/_serit"‘su_rve s to some of the largest '
. . L UEN L S A . . .
companies in the US requestingsthat'the companies provide information

regarding how and where hazard

waste are managed. For the most part,
the phosphate mining companies d in the October 1979, report, are the

same companies with discovery dates’of October and November 1979’

- At-the-time of the-1979-“Eckhardt- Rep?)“’r‘f—’-’-,- the:EPA-Administrator-and-the-:-«--s~- -

Florida Governor had been in communication for several years regarding
radon related issues at phosphate mining land in Florida. It seems unlikely,
that on one hand EPA and the State of Florida would have been working
cooperatively on phosphate mining and radiation related issues since the mid-
1970’s, but on the other hand decide to include the phosphate mining related
sites in a new federal environmental program (i.e., CERCLA) without any

6 Applicable State regulations include Florida Administrative Code 62-330; 62C-16; 62-672; 62C-17; 62-673; 62-
671; and 62-780. Also included would be Florida Statute 404.056. .

7 The exact-relationship of the “Eckhart Report™ and inventory of sites under CERCLA is unclear. It is surmised
from a comparison of notification dates in the Eckhardt Report and discovery dates in CERCLIS that many of the
sites identified from the Eckhardt survey were used (at least in part) to generate the initial database of sites to be
investigated under CERCLA. A review of discover dates in CERCLIS, indicate that over 600 of the sites in Region
4 have discovery dates before the enactment of CERCLA in 1980. Some of the discovery dates, however, are from
before the Eckhardt survey, suggesting that they may have been part of an inventory of hazardous wastes sites
developed pursuant to RCRA 3012 (Hazardous Waste Site Inventory).

7



apparent deliberation and documentation of the decision. Rather, it appears
~ that the phosphate mining and radon related discussions were conducted
without the knowledge that many of the Florida mining sites were included in
the Eckhardt Report and would be included in a database of sites to be
investigated under CERCLA. Listed below are some key events that illustrate
the active nature of the work in the mid- to late-1970’s by EPA and the State of
Florida in an effort to address phosphate mining and radiation related issues:

- June 1975, EPA and the State of Florida begin a joint assessment of the
potential risks to human health from living on formerly mined land.

- July 1975, regulations are promulgated by the State of Florida that required

 reclamation of land mined after July 1, 1975.

- September 1975, EPA informs the; S"Governor by letter that there is evidence
of elevated levels of radon in bunldmgs constructed on formerly mined
phosphate land. Dlscu33|ons are “held among federal, state and local
agencies to discuss results and %easures to mitigate potential risks.

- June 1976, EPA publishes notice: 1?1\ ederal Reglster summarizing
recommendations to the Florida Governo '.o/llmltlng exposures to
elevated levels of indoor radon.

- March 1978, the Florida Phosphate Land\-:R clamation Commlssmn issues
report to Governor, President’of State Senate®and Speaker of the State
House of \.Repres\entatlves Report provides sessment of phosphate

related-isSues and recommendations.

979, EP)\ Office of Radiation issues report titled “/Indoor

,Exposure }o Radium-226 in Florida Phosphate Lands.” Report

reviews nature\and scep& of radiation and radon exposure associated with

formerly minéd: "sphate land in Florida. The report also includes
T

~:._-.recommendat|on s for mltlgatmg nsks to human-health: - el

- July 1979, EPA pubhsh\es notice-in Federal Register regardlng the
Agency’s communication with the Governor and recommendations for
controlling indoor exposurg to radon and gamma radiation. _

- December 1980, as part of a separate process, however, a new federal law
is to address uncontrolled hazardous waste sites (| e., CERCLA). The bill

~ was first introduced in the House of Representatives on April 2, 1980, as
the Hazardous Waste Contaminant Act.

The EPA Administrator and Florida Governor had been working collectively on

the phosphate mining and radiation issues for at least five years before the

enactment of CERCLA. Had it been realized that issues were being

investigated and programs developed to address the phosphate mining related

sites in Florida that were identified in the Eckhardt Report, the Florida

phosphate mining sites may never have been included in the initial database
of CERCLA sites.



In summary of the matter of “consistency,” it is evident that the State of Florida has
been actively working on phosphate mining related issues in Florida, since the 1970 S.
From a review of a web site for the FDEP, Bureau of Mines and Land Reclamation®, it is
evident that the State will continue to be actively engage in managing phosphate mining
related issues well into the foreseeable future. It is also evident, that the scope of
responsibility is well beyond the scope of phosphate mining sites listed in CERCLIS.

- Designation of Site-Completion in CERCLIS

With regard to the matter of documenting the final disposition of the Florida phosphate

- mining related sites in CERCLIS, a new approach | has devsloped since the initial
discussions with OSRTI in the mid-2000’s. As prevLoust noted, OSRTI had advised
that the Florida phosphate mining sites could not bé remo é?from CERCLIS, and that
the only mechanism to “transfer” them to the State of Florida wotild be through an OCA
designation.- However, upon further discussions with OSRTI in Jui
feasibility of an archlve designation was considered®.

The 2012 SPIM defines an “archlve site as a site where EPA has “no further federal
interest.” According to the SPIM‘ZGQ >the “archived” site designation represents a site-
wide decision that “no further interes e&ﬁg&at the site under the Federal Superfund
Program.” Although several categories, of archlveg sites are listed in the SPIM, the
manual states that “the underlylng basig¥or archivihg,a CERCLIS site is whether or not
federal Superfund interest exists.” To receive. cred|t<forzt archival, an explanation that
no that no further federal interest must be‘placed/ln the'site file and the “Archive
Indicator” field checked and the archived dat .'recorded

e S ope (i.e., radiological and non-
radlologlcal) of -the-psphate mining site to- the State- could serve to document-that -
there’ |sﬁ§’ further federahinterest in the site. This approach would both allow EPA to
achieve ‘aifinal determlna_s&for the phosphate mining related sites, as well as, allowing
the State toiaddress the CERCLIS sites consistent with its management of other
phosphate sﬂéﬁwé\m Florida. B‘ecause there would be no further federal interest, there
would be no reassesgment ofithe sites by EPA using CERCLA-based criteria. This
would effectively conclude theiFlorida Phosphate Pro;ect and reduce the number of

active phosphate mlnmg\sne ’in Florida from 28 to two'®

Finally, because there wouId be no requirement by the State for an assessment of these
sites using CERLCA-based criteria, it is anticipated that the State would support a “no
further Federal interest designation.”

¥ http://www.dep.state.fl.us/water/mines/index.htm )
? Personal communication between Brad Jackson, EPA R4, RPM and Randy Hippen, OSRTI on June 18, 2012.
1% See footnote 1.
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Conclusion

This Addendum to the 2012 White Paper presents a significant expansion in the scope
of thinking regarding the approach for solving the phosphate mining and TENORM
dilemma in Florida. The 2012 White Paper presented a case for the transfer of the
radiological response of the phosphate mining sites to the State of Florida. This
addendum, however, has expanded the approach to include a transfer of the entire site,
including both radiological and non-radiological contammants

As discussed above, a strong case can be made for ° conSIstency reasons, that the
phosphate mining sites in Florida should be addresseg%g the State of Florida. The
MOU could form the basis of EPA’s determlnatlon‘ggfyno further Federal interest.” EPA
could then denote in CERCLIS that the entire site (both radiological and non-
radiological contaminants) sites have been archived.

This transfer could accomplish a final determination in CERCLIS for. e majorlty of
Florida phosphate mining sites. With the exception of two sites, all of%the~28 sites that
-have been part of the “Florida Phosphate Project” would be placed in a fmal
determination status in CERCLIS%_ lSWQUld finally address questions raised by the |
General Accounting Office (GAO) in 1 398 regardmg the lack of progress at sites with
“unaddressed risks” for 26 of the phosphate m|n|ng related sites in CERCLIS. It would
also conclude the Florlda'Phosphate P‘[& ject.

R %*
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